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Introduction 


I have been appointed by the New Zealand Fish and Game Council ("NZFG"), 
with the support of the Department of Conservation ("DoC"), to undertake an 
audit by NZFG of the Hawkes Bay Fish and Game Council ("HBFG") under 
s26c(l)(i) of the Conservation Act 1987 ("the Act"), as set out in the Terms of 
Reference attached (the "Terms of Reference" or "ToR") - Annex 1. 


The context for the audit was set out in a letter dated 24 September 201 
from Mr Martin Taylor, CEO of NZFG, to the Chairman dnd Councillors of 
HBFG. 





jding it 



3. Under the ToR the audit is to examine the activities of HBFG, including its 
Councillors, officers and employees, in relation to a number of specific 
matters. These are categorised under the headings of staff, enforcement, 
conflicts of interest, game bird regulations ele ction of HBFG Councillors, and 
HBFG Council meetings. 

4. Under the ToR, as a general guide, the period to be reviewed in respect of the 
relevant matters is from 1 Januar 2013 to 31 August 2018. The ToR at (vi) 
also authorise me to report on certain other matters. 

Process and approach 



5. 


O' 


The audit of the matters set out in the ToR is what is commonly regarded as a 
"performance audit rather than a "financial audit". Performance audits are in 
contrast to financial or financia^report audits, which typically involve the audit 
of financial statements, accounts and other information that a public entity is 
required to have audited. 1 In contrast, a performance audit examines matters 
such as the extent to which a public entity is carrying out its activities 
effectively and efficiently, a public entity's compliance with its statutory 
obligations, or any act or omission of a public entity, to determine whether 
la ste has resulted or may have resulted or may result, or any act or omission 
' owing or appearing to show a lack of probity or financial prudence by a 
lie entity or one or more of its members, office holders and employees. 2 

Under my retainer I have been required to undertake the audit in accordance 
with NZFG's Audit Policy dated August 2018 (including any modification 
agreed with NZFG in respect of this audit) and otherwise under such process, 
after conferring with NZFG and DoC, as I consider appropriate. I have had 
regard to the Auditor-General's Auditing Standard no. 5 (AG-5), together with 
various standards applicable to assurance practitioners and assurance 
engagements. 



1 For example, sl5 of the Public Audit Act 2001. 

2 For example, sl6 of the Public Audit Act 2001. 
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7. The process I have followed has involved interviews with HBFG Councillors as 
at the date of my appointment, together with certain other past Councillors, 
staff and others, and a review of material and information provided to me, 
principally by HBFG pursuant to formal information requests and also by 
interviewees, NZFG and DoC. My report is based on that material and 
information. 


10 . 


In the course of my audit I have had to address various procedural and 
related matters including in respect of the use, and confidentiality, of 
particular information, the Terms of Reference, and the scope of my report. 
Where I have considered it appropriate to do so I have canvassed these 
matters with HBFG, NZFG and DoC, and/or particular individuals. 

Selected aspects of this report were provided to particular individuals for 
comment where I considered that appropriate A draft of this report was 
provided through NZFG to HBFG for any comment for me to take into account, 
including as to factual accuracy and any adverse commert^yjgrfinding in the 
draft. To the extent the comments rec ived come within my Terms of 
Reference, I have taken them into account in preparing this final report 

I am grateful for the cooperation I have received from HBFG and its 
Councillors, NZFG and DoC. I have been assisted in aspects of my work by 
Mrs Lara Steel, Barrist^F,Auckland. ;Rasponsibility for this report is mine 
alone. 


11 . 


12 . 






The views I have reached are my own views independent of any views of 
NZFG or DoC. This report is provided to NZFG as set out in my retainer and 
no obligation or liability is accepted to any other person. 

The ToR cover a wide range of matters over a long period of time. It has not 
been practicable to revie^in detail every possible aspect of each matter over 
t whole period, or pursue every matter or question which has been raised 
the interviews with me or in material provided to me. Instead, I have 
ed on the matters covered in the ToR which have, to me, appeared 
portant following the interviews I have undertaken and the material I have 
reviewed For the same reason I have summarised my views on various of 
the matters rather than detail in this report all the information I have 
eceived. 

also note that this is an audit report, and not a report of an inquiry under the 
Inquiries Act 2013, nor is it a legal opinion or any determinative finding on 
any issues of law or on the civil, criminal, disciplinary or other liability of any 
person. 


14. Unless otherwise stated, references in this report to 'the Act' or to any section 
are to the provisions of the Conservation Act 1987, references to 'Councillors', 
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are references to the Council Members of HBFG, and references to the Board 
are to Council Members collectively, unless the context otherwise requires. 

Background 


15. 


16. 


HBFG is a regional fish and game council established by section 26P of the 
Conservation Act. 


As a regional fish and game council, its functions are set out 
the Act. Its 'primary' function under section 26Q is "to ma 
enhance the sports fish and game resource in the re 
hunters and anglers . . .". Section 26Q goes on to 
functions. 



17. In common with other regional fish and gam 


and operational documents are its operati 
and game bird management plan. 


e councils, 


:tion 26Q 
tain and 
interes 

various particulc 
HBF strategic 


of C 
id 
tsof 
cular 



18. 



19. 


a! work plan and its sports fish 

The Council is a body corporate, consisting of not more than 12 Members 3 . 
Councillors are elected by eligible New Zealand residents who hold an adult 
whole season licence to hunt game or fish fo|xSports fish 4 Each such member 
elected holds office for a term of three years, and may be re-elected 5 . There 
is no limit on the times a member can b<= re elected. 

/) N 

Councillors may at any time be removed from office by the Minister in the 
circumstances set ouj^fh section 26ZA(2). A fish and game council may at any 
time be discharged and any member may at any time be removed by the 
Minister for failure to carry out any of its functions under the Act, or the 
Wildlife Act 1953 6 . 


20 . 




Each fisfaand game council is required to meet on at least six occasions in the 
period 1 February to 31 December each year. No member is entitled to 
deceive any remuneration, allowance or expenses in respect of his or her 
service as a membdr-OT that council. 


he Councillors of each fish and game council appoint one of their number to 
be chairperson as set out in section 26ZC. 


22. Under se< 
Councillo 
any perse 


O 


section 26D, each fish and game council is entitled to appoint one of its 
illors to be a member of the New Zealand Fish and Game Council, and 
person so appointed may from time to time be reappointed. 


3 S26U 

4 SS 26U,26Y and 26Z 

5 S26ZA(1) 

6 S26ZA(3) 
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23. In the period 1 January 2013 to 31 August 2018 HBFG comprised as its 
Councillors: 


Year 


2013 


2014 


2015 


2016 


2017 


2018 


2019 


Councillors 


Bruce Bates, Murray Boaler, Phil Dolding, Greg Duley, Jeremy 
Dearden, Graeme Jobey, John Lumsden, Jeff Niblett, Brad Pinker, 
Mark Pinker, Dean Roughton and Aaron Wakeford 

Bruce Bates, Murray Boaler, Phil Dolding, 

Dearden, Graeme Jobey, John Lumsden, 

Wakeford 


Bruce Bates, Murray Boaler, Phil Doldi 
John Lumsden, Jeff Niblett and Dea 

Bruce Bates, Kevin Williams, G, 

Peter McIntosh, James Macki 


hn Lumsden, 



Bruce Bates, Kevin Willj 
Peter McIntosh, James 

Bruce Bates, K< 

Peter Mclntos 

Bruce Ba 
John 
and K 


e Hern, John Lumsden, 


, Dave Hern, John Lumsden, 
Niblett 

keg Duley, Dave Hern, Tony Hickmott, 
Jeff Niblett, Bruce Nimon, Mark Pinker 


24. The various Chairs of HBFG, and appointees to NZFG, from 2010 to date are 
as follows: 7 A 


9 - 


O 


Chair ,\V 

Start date 

End date 

r Gre^AleyJ 

November 2010 

November 2016 

l^vpi Viliams 

November 2016 

June 2017 

^ruSs Bates 

June 2017 

To present day 


7 Table supplied by Chair of HBFG. 
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NZFG Council Appointee 

Start date 

End date 

Aaron Wakeford 

December 2012 

July 2014 

Graeme Jobey 

July 2014 

November 2015 

Kevin Williams 

November 2015 

To present day 


25. 


HBFG has in place a comprehensive set of Governano 
broad range of matters including culture, accountably^ 
and compliance, together with a detailed Councillor G 
Councillors as to relevant legislation. 





26. 


From this material I observe that HBFG (as 
has a significant range of responsibilities a 
some nine Acts and Regulations desorroe 
councils, and some seventeen oth^: Act 
councils are required to comply 
up of eleven part-time, unpaid%riS*nbers, 
role, but with staff numberWOnauding 
times in the low single fi^roc ^ * 


Staff 

27. My comments 

(a) I have beei^provide 
interviewees and 
circumstances of indiv" 
employment 



\ 


es coverir 
nflicts ofl 
and material tor 



councils) 
nclude under 
ish and game 
fish and game 
G is currently made 
act in a governance 
Manager) at relevant 


ort are made on the following basis: 

a substantial amount of information by 
relation to individual staff matters and the 
staff members' employment and cessation of 



has been helpful to me in seeking to understand the 
context of, staff turnover in the relevant periods, and I 
cooperation I have received. 


same time, it is important to note, first, that much of this 
fmation is personal and sensitive. Second, in certain cases 
settlements have been entered into, including of a confidential nature, 
which it would be inappropriate to re-open. Third, an audit of this type 
is not an appropriate mechanism by which to make any findings 
regarding the circumstances of an individual's employment in a 
contentious situation, or any specific rights and wrongs on the part of 
either the employer or the employee. 


5 
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(d) In this report I therefore summarise the turnover of particular staff in 
the relevant period, and then make some comments of a general nature. 

What turnover of staff has occurred over the last four years? 

28. The following staff have been employed by HBFG between 31 August 2014 
and 31 August 2018: 



29. 


6 
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30. 


Mr Peter McIntosh 
31. Peter McIntosh was the Regional Manager from 8 June 



32. 



As well as holding the role of Regional Manager from 8 June 2010 to 23 July 
2015, Mr McIntosh was in October 2015 elected as a Councillor of HBFGC. 
Four interviewees commented that his election was the subject of an active 
electioneering campaign by interests sympathetic to him and his position with 
HBFG. After his election as a councillor, Mr McIntosh did not attend any 
council meeting as a Councillor. This led to discussions within HBFGC and 
with NZFGC about how to deal with an absentee Councillor (noting that this 
was a term with only eight Councillors), but the situation continued with 
Mr McIntosh not attending until his term came to an end in October 2018. 

In my view, the Peter McIntosh situation has significantly influenced views of 
different Councillors and affected the culture within HBFG. The circumstances 
sf his employment and its termination have had, in my assessment, a 
solarising effect as between some Councillors and staff, affecting the culture 



G 


35. 


7 
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36. 


37. 


38. 





39. 


What are the reasons for the turnover? 

40. The reasons for the cessation of employment were expiration of the term, or a 
dispute between HBFG and the staff member involved, or resignation because 
of concerns. 

Has the performance of HBFG in carrying out its statutory functions been 

compromised in any way by staff management turnover? 

41. Based pp the interviews I have undertaken and the material I have reviewed, 
in my view the turnover and reasons for the departure of various staff can be 
regarded as likely to have affected HBFG's performance and the atmosphere 

itfyin the organisation, going to its efficiency and effectiveness. Comment 
o been made to me to the effect that the turnover has impacted on the 
ty to recruit and the reputation of HBFG. 


| l/ID 'if 

vh as a 

oy 

42. A 


O 


43. 


As noted above, in this report I do not assess individual responsibilities for the 
matters leading up to the departures of the various staff members or to re¬ 
open and try to identify and then form a view on the rights and wrongs which 
nfigfit have existed in individual cases, nor would it be fair on any of the 
parties involved for me to do so under the necessarily limited processes I have 
followed. 

However, from my interviews and material I have been provided with, to the 
extent the effectiveness and performance of staff is a major factor in any 
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entity's performance, it has been viewed by interviewees as affected by the 
following in particular instances: 

(i) At times a difficult atmosphere within the office, summarised by some as 
toxic; 

(ii) Concerns by staff or managers as to the attitude and actions of the 
board or individual Councillors towards or between them; 


(iii) Concerns by Councillors as to observance by certain s 
processes, and with staff performance; 

(iv) Differences in view between staff members an 
policy issues; 


'' 

n staff of policies and 

XV ) 

d Councillors on particular 


(v) Some tensions between the scient 
management and staff level and tH 
Council level to pursue and enhar 
hunting. 


technical focus at a 
;neral wish and obligation at 
tunities for fishing and game 


44. 


I do, however, observe that 
particular individual situatior 
good employer and for taking 


working environment fi 


45. 


From the material, 
whole sufficien 
over this peri 
much a case-b 



_lding the rights and wrongs of any 

the Council itself has responsibility for being a 
actical 4 -:ps to provide and maintain a safe 


loyees. 


<x 

t does no 


to me if does not appear that the Council as a 
the overal atmosphere and culture within HBFG 
ad, particular staff situations were handled on very 
basis. 


46. 


< 2 : 


In my view the Council could have done more to collectively identify and 
address issues which were affecting staff attitudes or performance, and the 
atmosphere within HBFG. Assessing the position against the Council's own 
ides and policies including in respect of Council-Manager relationships, and 
itoring of performance and organisational achievements, are important 
lements of doing this. 


dimu: 

guide 

monit 


What were the circumstances of, and the processes followed, in respect of 
the appointment of the Chair of Hawkes Bay as Acting Manager of Hawkes 
Bay? 

© Following resignation, on 14 May 2018 Bruce Bates (Chair) 

called a public-excluded extraordinary meeting regarding the appointment of 
an Acting Regional Manager, at the request of Councillors Hern, Lumsden and 
Niblett. That meeting took place on 23 May 2018. Councillors Bates (Chair), 
Hern, Niblett, Lumsden, Duley and Mackie were in attendance. Councillor 
Williams gave his apologies. The Minutes record that discussion around the 
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table commenced regarding who was going to step in as Acting Regional 
Manager in the interim, until an appointment was made. 


48. It appears that was not considered as a suitable appointment as 

Acting Regional Manager, and it appears there were no other persons 
employed by HBFG who could take on that role. It appears other names had 
been suggested as possible Acting Regional Managers (including 

_ and another 

option suggested was to bring in an HR company to recruit 
Manager. HBFG approached Eastern Fish and Game Counc 
could provide a temporary person, but they were not 
There is some divergence in views as to whether EF 
approached. Mr Bates said he approached but 

|says he was not approached. 

jncillors as to whether he 
ftmer 



49. Mr Bates was then approached by a groi 


50. 


7Z 

)up of Counci 

would act in the role pending a permanent appointmerU. * 

The minutes note that after a quick^ciiscussion a unanimous motion was put 


forward by all Councillors present' as foil ws: 


6.1 That all the Councillors at this extr, 
Chairman to step in and take up 
time as a new Hawkes Bay Fish a 



eeting have agreed for the 
managerial position until such 
anger [sic] is appointed. 


51. 


The Minutes for he 21"June 2018 meeting record that there had been 
unanimous agreement at the 23 May meeting regarding the appointment of an 
Acting Regional Manager and the following resolution was agreed: 

l^L Council agreed to confirm what was unanimously agreed to at the 
extraord nary meeting which was to appoint Councillor Bates as the Acting 
Reginal Manager (as an unpaid position) until such time as a new Hawkes' 
Bay Fish and Game Manager is appointed. 

s Acting Regional Manager for approximately four months, 
st, and did not receive, any remuneration for acting in that 


was appointed as Regional Manager, 



August 2018 


up that role on 24 September 2018. 

on Mr Bates' appointment 

Under s26T of the Conservation Act the Council may appoint a manager and 
other staff for the efficient and economic administration of the affairs of the 
Council. 


10 
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55. Section 26ZC provides for the Councillors of each Fish and Game Council to 
appoint one of their number to be the Chairperson of that Fish and Game 
Council. 


56. There is no prohibition under the Conservation Act from a Councillor, or 
Chairperson, concurrently acting as, or being appointed, a Regional Manager. 


57. Clause 2.5 of HBFG's Governance Policy covers the position of the provision of 
services to the Council by Councillors, and in 2.5 a. provides that Members 
should generally provide business or professional services but does provide, in 
2.5 b., for engagement for the purpose of a "special assignment" of a Member 
with particular expertise. There appears to be no polity addressing the 
appointment of an Acting Manager, or the appointment of such a person from 
serving Councillors. In my view it was open for HBFG un der iB kstatutory 
powers to appoint a Councillor as an Acting Manager. 

58. In terms of assessing the "appropriateness" f Mr Bates' appointment, I note: 




iven the circumstances of | 

rm one, v 


hort-term one, with a process being 
he search, selection and appointment of a 



(a) HBFG was in a difficult positio 
sudden departure. 

(b) The position was seen as 
concurrently put in place 
permanent position. 

(c) There are differences of view whether HBFG conferred with NZFG in 
relation to the appointment of an Acting Manager. 

(d) there are precedents in the corporate sector for a Chair to take on the 
role of a Chief Executive on an acting basis. 

59. However there are also some concern with the process and outcome: 

/\4re does not appear to be any discussion as to whether, if Mr Bates 
took oh the acting regional role, he should continue in or step aside from 
his position as Chair. 

(b>N 


& 


process was not put in place to address areas where one person being 
om Chair and Acting Regional Manager may present a conflict in respect 
role and performance. 


Mr Bates' appointment was proposed and resolved at the one meeting. 
This meant that one Councillor who had given an apology for non- 
attendance did not have prior notice of it so as to express a view on it. 


(d) However, at the HBFG Council meeting on 21 June 2018 all Councillors, 
including the Councillor absent at the time of the extraordinary meeting, 
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confirmed Mr Bates' appointment. One Councillor, however, expressed 
reluctance about Mr Bates' appointment. 

(e) Mr Bates is not recorded as having left either meeting to enable the 
proposal or resolution of appointment to be discussed in his absence. 

60. In my view, taking the matter as a whole, I believe the appointment of 
Mr Bates as Acting Manager was a pragmatic step in an urgent situation, 
also note that Mr Bates did not receive any remuneration for acting in the 
role. I believe he took up the role in good faith. 

Enforcement 

What policies and procedures does Hawkes 
compliance or enforcement? 

61. 


62. 


63. 


There are three key policies 
enforcement. These are: 

(a) The National Prosecution Policy 

(b) A policy in respect of reparatic%under 
order to avoid charges in Cou t ("Re 

(c) A diversion policy ("Diversion Po 
b#’ HBFG ties in 



reparations can be made in 
Policy"); and 


The NPP utilised by HBFG 
Prosecution Guidelines (Crow 


iwn Law 
f enforc 


sely with the 
iw Office, 1 July 2013). 


Solicitor-General's 




An important aspect of any enforcement policy is consistency of approach on 
the one;>hand, while still maintaining the different options to address breaches 
or suspected breaches on%ie other. One of the means by which this is 
addressed is a requirement under the NPP for any breaches to be referred to 
e 'or.pliance offic er for recommendations. There are processes in place to 
,J *ss the position should the recommendation be followed, or not followed, 
final decision in respect of any breach is delegated to the manager. 

From the terms of the NPP, reference is made to "legislation relevant to fish 
and game". However, the policy does not specifically define what offences 
nder which legislation are specifically to be the subject of attention by fish 
d game councils. 

One issue to me is the respective responsibilities of a regional fish and game 
council and the Department of Conservation in respect of breaches and 
enforcement of the Conservation Act and the Wildlife Act. In particular, it is 
unclear whether the responsibility of regional fish and game councils is limited 
to breaches of hunting and fishing licences and legislation relating to those 
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licence terms, or whether it also covers breaches of the Wildlife Act in relation 
to fish and game, for example, in relation to release of game birds. 

66. It appears that in practice the focus of enforcement activity by HBFG (and 
possibly other regional Councils) is for breaches of hunting and fishing licences 
and relevant legislation relating to those licence terms. 



67. Section 26Q does not expressly give regional fish and game councils the 
functions of enforcement of the Conservation Act and Wildlife Act#h relation to 
fish and game offences. Section 26Q(l)(b) refers to ensuring "there are 
sufficient resources to enforce fishing and hunting season conditions". 


68. The Conservation Act does appear to contemplate that fish and game rangers 
can, if so authorised, exercise their power to enforce or ensure compliance 
with the Conservation Act generally, or the Wildlife Act 1953. However, to do 
so appears to require development of a national, policy to that effect, to be 
then approved by the Minister 



reported on in NZFG's annual report under 
an extension does not appear to be in place. 


69. DoC itself of course has a key role in relation to enforcement under the 
Conservation and Wildlife Acts. In that role DoC has both a National 
Compliance Strategy and a Prosecution Policy 

70. There appears to ba^no formal arrangement in place between DoC and HBFG 
(nor does it appear in the NPP) as to the respective roles of HBFG and DoC in 
relation to breaches of the Conservation Act or the Wildlife Act which may 
come to the attention of eithe body. In particular there appears to be no 
policy requiring, for example DoC to be informed should HBFG become aware 
of any alleged breaches of the Wildlife Act. 

71. Ai% important example of this issue relates to releases of game birds, where 

releases may not be in terms of authorisations granted under the Wildlife 
Whilst it appears that DoC seeks the views of HBFG in relation to the 
ing of any authorisation, comment has been made to me that DoC, not 
i, has responsibility for pursuing any breaches or suspected breaches of 
any authorisation, not HBFG. 

72. In my view the respective roles of regional fish and game councils and DoC in 
relation to enforcement under fish and game legislation should be clarified and 
set out in a memorandum between DoC, the regional fish and game councils 
and NZFG. 
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Were issues raised with or by Hawkes Bay in relation to compliance or 
enforcement? If so, what were they, how were they addressed, and what 
was the outcome? 

73. I have reviewed two particular enforcement issues which I comment on below. 
No other significant enforcement cases have come to my attention in my 
review in respect of the relevant period. 


The father and son matter 





74. On 5 May 2018, on the opening weekend of duck hunting 

caught two people (a father and son) hunting without licences and 
with non-compliant shotguns (shooting lead shot with an unpinned sho gun), 
^^^^^^^^furnished a report to Mr Bates, who was oy then the Acting 
Regional Manager, advising that they shdljld be warned rather than 
prosecuted. Mr Bates at that time was Actin^Regional Manager and the 

dated 


matter was dealt with on the basis of a warning letter from 
29 June 2018. (Natonal Compliance Officer) in fact 


advised that they should be prosecuted. 


X 


75. 



76. 


Mr Bates has commented that he did this# on the basis of advice from 
with Mr Bates stating he and were misinformed by 

of recommendation. Mr Bates says 

informed them that his po ition (i.e. a warning) had been confirmed and 
sanctioned 

■ I i 

/h was Mr Bates had said to him that due to changes of Fish 
and Game not being able to offer reparations he felt it was too costly to 
prosecute. |^^^^^^B comment:s to the e ff ect that Mr Bates was party to 
the discussions with and had decided the letter should be signed 

by has stated he felt the letter should come from 

the Acting Manager. There is some difference of view between Mr Bates and 
on these matters. Nonetheless, under the delegations policy, the 
Regional Manag r has the authority to make such a decision, which he did do. 



77. In October 2017, a compliance issue arose when three people fishing without a 
valid Fish and Game licence were caught by an honorary ranger on the Mohaka 
River. They advised the ranger to the effect that they had been sold the 
wrong licence (i.e. for the wrong region) by a hunting and fishing store. ^ 
as Regional Manager, wanted to offer reparation under t?)e 
Reparation Policy as a remedy, and initially sent a letter to those three people 
to that effect. This would have involved the three making a payment in lieu of 
a Court charge. states that from memory he spoke with aaffiM 

gmi who agreed this was a suitable way to proceed. * ias 



14 


CONFIDENTIAL - HAWKES BAY FISH AND GAME COUNCIL - 8 AUGUST 2019 



informed me that the three people involved were not happy when they found 
out that they were being required to make payment and made contact with the 
hunting and fishing store, who made contact initially with to try 

and resolve it, but^^^^^^ said he stuck to the reparation offer he had sent 
the three men. y states the store manager then called the 

Chairman, Mr Bates, to try and get the decision changed. Mr Bates then spoke 
to the store manager who offered to provide equipment to HBFG for an annual 
children's fishing event, and requested that the fishermen be let off with 
warning as it had been the store's mistake. Mr Bates and 
discussed the matter. says that Mr Bates told to 

the men letters of warning and withdraw the reparation fines. That id not Mr 
Bates' position. said he was not comforta : with that involvement 

of the Chair, nor with the donation of any free gear tied to the incident which, 
to him, "felt like bribery", m^^^^said he spoke with about 

the matter and g^^^^^^said that technically it may not have met the 
prosecution guidelines of a national prosecution policy if hey had genuinely 
been sold the wrong licence type. states in the end he issued the 

men letters of warning to close off the files, but under no terms did he ever 
accept anything from the store in exchange for letting the three men off. Mr 
Bates states thatm^^^^ was and remained in control of the matter, whilst 
Hi^^Hposition can be summarised as beingMxiat the gift aspect was not 
a matter he had agreed to. 

Although resolution of this matter in this way may be seen as a pragmatic way 
of addressing it, in my view it does raise issues in relation to the treatment of 
breaches or alleged breaches under the relevant legislation. First, the relative 
involvement of Mr Bates and could, at a minimum, 

give rise to issues of misunderstanding and confusion of roles, and raises the 
issue of the appropriateness of the Chair's involvement. Secondly, resolution 
in this way gives rise to a perception, through the gift by the hunting and 
fishing store, that the matter had been dealt with for the purposes of financial 
in to HBFG. Thirdly, resolution in this way is inconsistent with the relevant 
forcement pol cies. 

mflicts of nterest 

What policies and processes are in place to identify and address any 
perceived or real conflicts of interest by councillors? 


78. 



79 V The HBFG has a Conflict of Interest Policy ("COIP") which was approved on 18 
October 2016. In addition, conflicts of interest are addressed in the Standing 
Orders of HBFG. The COIP appears to apply generally to HBFG's activities, 
and the Standing Orders to HBFG Council meetings. 
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80. 


The COIP is set out in paragraphs 2.7 to 2.12 of the HBFG Governance Policies 
approved in June 2016. A related provision relating to pre-determination is 
set out in paragraph 2.12. These provisions are as follows: 


2.7 CONFLICTS OF INTEREST 


a. For the purposes of this policy, "Matter" means: 


a.l 


The Council's performance of its functions or exercise of its 
powers as set out in Part 5A of the Conservation Act 19§P^ 
subject to the Council's statutory purpose se out in sec ion 
26P(1) of the Conservation Act; or 




b. 


c. 


a.2 An arrangement, agreement, or contract 
or proposed to be entered into, by the 

For the purposes of these Governance Poli 
arises in respect of a Matter when he Membe 
actual bias or apparent bias 


tract made or entere 
le Council. 

licies, a Conflictkif I 


ed into, 



Interest 
:an be shown to have 


A Member can be shown to nave 
decision or act in relation to a 
expectation of financial gam or Ic 
Member (and/or to the Memt 
union partner, de facto pa^nc 
debtor(s) or creditor(s). 


d. 



when a Member's 
ould give rise to an 
is more than trivial) to the 
t(s), child(ren), spouse, civil 
iness partner(s)/ associate(s), 



co i 

Me 


A Member can be shown to have actual bias when a Member's 
off cial duties or responsibilities to the Council in relation to a Matter 
could reasonably be said to be affected by some other interest or 
ty^lhat the Member has. 


,v 


X:' 

, £ 


.<< 




Member's "interest or duty" includes the interests of that 
Member's parent(s), child(ren), spouse, civil union partner or de 
facto partner that may be affected by the matter at issue. It also 
includes the interests of a person with whom the Member has a 
close, personal relationship where there is a real danger of personal 
ouritism. 


O 


There is no Conflict of Interest where the Member's other interest or 
duty is so remote or insignificant that it cannot reasonably be 
regarded as likely to influence him or her in carrying out his or her 
responsibility. 


2.8 POTENTIAL CONFLICT OF INTEREST 

a. For the purposes of these Governance Policies, a Potential Conflict of 
Interest arises when: 
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a.l There is a realistic connection between the Member's private 
interest(s) and the interest(s) of the Council; 

a.2 The Member's other interest could specifically affect, or be 
affected by, the actions of the Council in relation to a Matter; 

a.3 A fair-minded lay observer might reasonably consider that the 
Member's private interest or duty may influence or motivate 
the actions of the Member in relation to a Matt#;'and 

a.4 There is a risk that the situation could u 
and confidence in the Member or the C 


2.9 DISCLOSURE 


a. 



A Member with a Conflict of Interest or a Potential Conflict of 
Interest must identify the conflict and disclose it to the Council in a 
timely and effective manner. The)Member must disclose: 

a.l The nature of the interest and the monetary value of the 
interest (if the monetary value caf^g quantified); and/or 

a.2 The nature ^nd extent 
cannot be quantified). 


b. 


If a Member is uncertain o 
or Potential Conflict of 
Council as eyPotential 
Council £ a 



est (if a monetary value 


there is any Conflict of Interest 
the Member should disclose it to the 
:t of Interest for consideration by the 



Th disclosure of any conflict must be recorded in the minutes and 
entered in Separate interests register. 

ING WITH THE CONFLICT OF INTEREST 


When Conflict of Interest arises in respect of a Matter, the affected 
Member: 

C a 1 Will be excluded from discussions regarding the Matter 
(including not being in the same room when the Matter is 
discussed); 

a.2 Will not vote on issues related to the Matter; 

a.3 Will not receive papers or any other information on the Matter; 
and 

a.4 Will not discuss the Matter with other Members. 
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2.11 DEALING WITH A POTENTIAL CONFLICT OF INTEREST 


a. 


Where there is a Potential Conflict of Interest, the Council (excluding 
the affected Member) will determine an appropriate course of action, 
which may include the following: 

a.l Applying some or all of the Actions applied to a Member with a 
Conflict of Interest (set out at 2.10.a); 

a.2 Sending a written explanation to stakeholder§^p#fer 
licence holders outlining why there is no i 
interest; and/or 

a.3 Monitoring the Matter to determine whether at 
Matter changes such that there,|s%)Conflict of I[ 


b. 



In determining the appropriateycours 
have regard to: 

b.l The type or size of the 

b.2 The nature or significance of the relevant Matter; and 


ncil will 


i cou 


c. 


b.3 The extent to which the situation fould undermine public trust 
and confidence in the Member or the Council. 

The Member will be given the opportunity to be heard by the Council 
on the points in 2.11.1 and 2.11.b and the Member's submissions 
will be taken into consideration by the Council. 


2.12 PREDETERMINATIO 



Wherevjp Member can be shown to have a closed mind to a decision, such 
that their approach to a Matter is likely to be predetermined, they will be 
uded from participating in the Matter in the manner set out in 2.10.a." 



"hese policies are, I am informed, consistent with the policies of NZFG and 
based on them. 

82. In addition, the subject of conflict of interest is addressed in the Standing 


:. In 
< 


O 


rders of HBFG, paragraph 1.13 of which provides as follows: 


"1.13 CONFLICT OF INTEREST 
Financial Interests 

1.13.1 Every member present at a meeting must declare any direct or indirect 
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financial interest that they hold in any matter being discussed at the 
meeting, other than an interest that they hold in common the public. 

1.13.2 No member may vote on, or take part in a discussion about, any matter 
in which they have a direct or indirect financial interest. Where practical, 
members with a financial interest should leave the meeting for the 
duration of the discussion. 



1.13.3 The minutes must record any declarations of financial interests, and th 
member's abstention from the discussions and voting on the matter. 

Non-financial interests 



1.13.4 Where a member declares a non-financial intere 

member may decide whether that matter constitutes a conflict, 
member considers that there is a conflict, they may not take part 

cr 


in the 


discussions about or vote on that matter 


1.13.5 The member must leave the table when the 
does not need to leave thdWroom The 
declaration and member's subsequent ab 
voting." 




is considered, but 
must record the 
discussion and 


General observations 

83. Before I comment on how these policies and processes have been applied in 
particular instances, ITnake some general observations which are important to 
understanding and considering this topic. 


84. 


Crow i 
intere 

p 


First, the Conservation Act, which establishes fish and game councils, does not 
itself contain any statutory regime for addressing conflicts of interest. The 
rown Entities Act 2004, which does contain provisions relating to conflicts of 
interest, do not apply to fish and game councils. This means that the 
isions of HBFG relating to conflicts of interest fall to be determined by the 
olicies they put in place and, to the extent applicable, the common law. 


85. 





Second, the provisions of the COIP and the Standing Orders, both individually 
and in their interrelationship, in my view give rise to some difficult issues of 
interpretation and application. I comment on this aspect further below. 

Third, the COIP and the Standing Orders do not have a provision equivalent to 
s62(3)(ca) of the Crown Entities Act 2004. That provision, inserted in July 
2013, provides that a person is not interested in a matter "only because he or 
she has a past or current involvement in the relevant, sector, industry or 
practice". The absence of such a provision in the COIP increases the 
uncertainty relating to situations where an involvement in the fish and game 
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sector or community may give rise to claims of conflicts or potential conflicts 
of interest, including in discussion of matters of policy or matters (e.g. season 
terms ) where those involved all may, on one view, be said to have an interest 


87. 


Fourth, the Office of the Auditor-General has issued important guidance in 
relation to managing conflicts of interest ("Managing conflicts of interest: 
Guidance for public entities", June 2007). It does not appear that the Council 
has, in its meetings or as part of its processes, formally considered those 
guidelines or applied them in particular cases. 


88 . 


Difficulties in interpretation and application of the COI 
include: 


(a) 


K 
c ' 

and Standing Orders 

A test under the COIP of whether there is a conflict of interest itself (i.e. 
an "actual conflict") is stated as arising in respect of a matter where the 
member can be shown to have "actual h ias or apparent bias". Actual 
bias is defined as including when a membe's decision or act "could give 
rise to an expectation of financial gain or I ss" to the member or 
associated parties, or (in relation to non-financial gain or loss) when the 
member's official duties or respon ibilities to the Council in relation to a 
matter "could reasonably be said to be affected by some other interest 
or duty that the member has". 





o< 


(b) In contrast, a "potent; bI conflict&pinita@?est" is stated as arising when 
there is a "realis c ^nnection between the member's private interest 
and the interest o$ the Council; or when the member's other interest 
could specifically "affect oj»be affected by" the actions of the Council in 
relation to a matter where a fair minded observer might "reasonably 
consider" that the member's private interest or duty "may influence or 
motivate the actions of the member in relation to a matter" and there is 
a risk that the situation could "undermine public trust and confidence in 
the member of the council or the council". 

In my view there is a real overlap between the test for an actual conflict 
of interest and a potential conflict of interest, requiring difficult 
judgement calls having to be made in many situations and involving 
legal questions which would be challenging to a lawyer let alone a board, 
"et the distinction has important consequences in that, if it is an actual 
onflict of interest, the Councillor must be excluded from discussions, 
cannot vote, will not receive papers, and will not discuss the matter with 
other Councillors. In contrast, if there is a potential conflict of interest, 
the council (excluding the affected member) has flexibility in determining 
an appropriate cause of action, which could include either the member 
not being involved at all, or alternatively, participating but not voting. 


lei 

cc 
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(d) 


(e) 


To further complicate the matter, the Standing Orders which appear to 
govern meetings do not make the same distinction which exists in the 
COIP between "actual" and "potential" conflicts of interest. The Standing 
Orders do not set out any test for defining what constitutes a direct or 
indirect financial interest. In respect of non-financial interest, the 
Standing Orders enable (but do not appear to require) a member to 
declare any such non-financial interest in any matter and it appears from 
the wording of those Standing Orders that it is for that member to decid 
whether that matter constitutes a conflict (rather than the council). If 
the member considers that there is a conflict, he or she may not ake 
part in discussions about or vote on that matter. It then appearssjba 
a member considers there is a conflict, the member must "leave the 
table", but does not need to leave the room. In other words, f the 
member decides that the matter constitutes a conflict it appe rs he or 
she could stay in the room and hear the discussion, but not participate in 
discussion or voting, whilst if it is a conflir’: of interest under the COIP, 
the member is excluded from discus ;sions and cannot*be in the same 
room, nor vote, nor receive papers or discuss the matter with any other 
Councillors. 


K 


kY' 

as to the 


<>> 


c? 




Consideration also needs to bd given as to the extent the individual 
position of Councillors constitutes an actual or potential conflict of 
interest on generic or policy matters and how they will be managed. For 
example, a Councillor who has or intends to hold a hunting licence could, 
on one view, be said to have an interest in the terms of a particular 
season and notification C)^»^Dlicy issues, any Councillor who is a 
communal guide could on one view, be said to have an interest in 
agenda items relating to whether legislation should be enabled to restrict 
communal guiding in relation to sports fishing; similarly Council 
members who were landowners in relation to access over land . Yet it 
could be said that robust debate could be inappropriately trammelled if 
he viewpoint of particular Councillors who were guides could not be 
canvassed or be part of a decision-making process. It would be useful if 
governance policies addressed practical situations such as this in terms 
of whether an actual or potential conflict exists and, if so, how it can be 
anaged (if at all). 


onsideration could, in my view, also usefully be given as to whether, 
absent changes to the Act, the conflict of interest policies should 
generally be reviewed and simplified, for example along the lines of 
sections 62-68 of the Crown Entities Act, which , as well as being more 
concise, do not differentiate between actual and potential conflicts of 
interest. 
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89. There is also a conflict of interest register in addition to the COIP. Prior to 
August 2017, the register was only signed by the relevant Councillor if a 
conflict was raised. From around August 2017, it became and remains a 
requirement that every Councillor signs the register at the start of the 
meeting, even if to declare that they have no conflict of interest. 


Have the policies and processes been followed? 


90. 


According to Council meeting minutes, the following conflict 
been registered at Council meetings since 2014: 



terest have 



On 12 February 2013, Councillor Niblett registered a conflict of 
with agenda item 6, regarding the releasing of mallard due 
general business item, monitoring of mallard ducks. Council en 
staff to support and assist the monitoring of mallards reared at and 
released as part of local population seeding. Councillor Niblett tabled a 
conflict of interest and abstained from the discussion. 

On 18 August 2015, Councillors Niblett and Bates registered conflicts of 
interest. Councillor Niblett' was in relation to the junior hunt, media 


coverage and pheasant release, 
residence fishing licence revenue, 
potential conflict of interest, stajj 
Councillor Duley (then-Chair) 
meeting and contribute to th 



ates' concerned non 
illor Bates registered his 
perated a guiding business, 
ouncillor Bates to stay in the 



On 20 October, 2015, Councillor Niblett advised he had a potential 
conflict of interest witti the agenda item relating to the 2016 Game 
Season Conditions relating to preserves, as a preserve operator. The 
uncil resolved that he could remain in the room and contribute to the 
ussion but abstain from voting. 

17 November 2015, Councillors Niblett and Hern advised they had a 
potential conflict of interest with the agenda item relating to the 2016 
Game Season Conditions. (Acting Regional Manager) advised 


the Council would primarily be discussing and setting game bird 
lengths and bag limits, and in his opinion, it was unlikely this 
oiild constitute a conflict of interest for either Councillor. However, he 
aid that if during the course of these discussions it became apparent 
there was a conflict(s), it could be disclosed and dealt with at that point. 

On 2 May 2016, four of the six Councillors present (Councillors Niblett, 
Bates, Hern and Mackie) advised at the commencement of the meeting 
that they had conflicts of interest or perceived conflicts of interest with 
the agenda item relating to captive reared mallards: 
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o Councillors Hern, Bates and Mackie as a receivers of captive reared 
mallards; and 

o Councillor Niblett as a game farm operator. 


It was agreed that, as there were only two non-conflicted Councillors in 
attendance (Councillors Williams and Duley) and no resolution required, 
the conflicted Councillors could contribute their thoughts on the 
discussion. 




In addition, Councillor Hern registered a conflict of interest with an 
agenda item regarding magazine capacity, as he sold guns. Mr Bates 
registered a conflict in relation to the angler notice review agenda item, 
as he is a professional fishing guide. 


On 9 August 2016, Councillor Hern n 
no reason given. 


On 18 October 2016, althoug 
registered, the register sho 
conflict regarding gun sal 
regarding preserve game se 

On 14 February 2017, Councilk 
agenda item regarding fishing 
guide. * > 




conflict of interest, with 

utes state that no conflicts were 
iuncill r Hern registered a potential 
councillor Niblett registered a conflict 
conditior 




On 11 April 2017, Cou 
conflict of interest with 



Bates registered a conflict with an 
. ons, as he is a professional fishing 


ett noted that he may have a potential 
OWP discussion regarding captive reared 
and junior hunting preserves. Councillor Bates registered a 
conflict regarding licence categories. 



August 2017 it was resolved that: 

Councillo s disclose any Conflict or potential Conflict of Interest, record it 
he Interest Register, and Council agrees on how to deal with any 
onflict of Interest raised. The register is to be signed at each meeting by 
all Councillors regardless of whether Councillors have a conflict of interest 
or not. 

t that meeting, Councillor Lumsden registered a conflict of interest 
regarding the Ngaruroro water conservation order (WCO), as the wine 
company he works for takes water from the Ngaruroro. 


On 17 October 2017, Councillor Bates registered a conflict in relation to 
the Ngaruroro WCO, noting that his family had made a submission in 
relation to the WCO. 
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On 30 November 2017, Councillor Bates again registered a conflict in 
relation to the Ngaruroro WCO, noting that his family had made a 
submission in relation to the WCO. 


On 13 February 2019, Councillor Bates declared a conflict of interest 
regarding angler notices and Councillor Niblett declared a conflict in 
relation to captive reared mallards. 


On 3 April 2018, Councillor Bates registered a conflict ac 
backcountry fishing surveys. 

On 23 May 2018, Councillors Duley and Bate 
interest. 


Do any councillors have, 
conflict/s of interest? 


or have they 


91. 


Councillor Niblett operates New Zealand Game Birds, w i breeds game birds 
for commercial gain. He regularly declares a conflict c iterest in relation to 
matters arising from this pecunia^v interest. He ta<|s a declared conflicts of 
interest in relation to game season condition^ for pr 'ves, as a preserve 
operator. 




conflicts 


sy 


relation t I 


actual 


92. Councillor Bates operates a hunting and fishing guiding business on Ngamatea 
Station and has declared conflicts se opinterest in relation to this. He has 
previously declared ^perceived conflict of interest as a receiver of captive 
reared mallardsf^He has also registered a conflict in relation to the Ngaruroro 
WCO, noting that nr familyJTad made a submission in relation to the WCO. 

93. Councillor Lumsden works for Sacred Hill and has declared a conflict of 
interest in relation to the Ngaruroro water conservation order, as the wine 
company takes water from the Ngaruroro. 


I Cnu 
has pr. 
v V ^ te ared 

" 1C 

eceivi 


94 Councillor Hern is a guide and formerly owned a hunting and fishing store. He 
previously declared a perceived conflict of interest as a receiver of captive 
mallards, and as a salesperson in the industry. 


95. C 


O 


■■ 


cm '.r Mackie has previously declared a perceived conflict of interest as a 
er of captive reared mallards. 


comment has been made to me that particular family members of 
uncillor Williams were beneficiaries of a $9,625.00 Habitat Grant in respect 
of Springvale Station and raising the question of Councillor Williams not 
declaring a claimed "conflict of interest". 


97. Councillor Williams commented in response to the effect that there is no 
connection between HBFG and the New Zealand Game Bird Habitat Trust 
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Board which are two separate statutory entities, and that Springvale Station 
is owned by his partner's son's wife's father. Mr Williams does not consider he 
has ever had a conflict of interest in this regard. 


99. 


98. From my perspective it appears that funding decisions for Habitat Grants are 
not made by HBFG, they are made by the Trust Board , although it does 
appear HBFG has a place in the process. 

I note Councillor Williams' comment as to the ownership of Springvale Statio 

Are there any inconsistencies in the declaration of conflicts of interest? o 

100. Anglers notices were discussed, and voted on, on 9 April 20R3, 11 June 2013, 

8 April 2014, 11 June 2014, 7 April 2015, 8 June 2015, 16 February 2016, 14 
June 2016, 9 August 2016, 14 February 2017, 11 April 2017, 13 June 2017, 8 
August 2017, 3 April 2018 and 21 June 2018. Mr Bates declared a conflict of 
interest on 2 May 2016, 13 February 2018 and 3 April 2018. The latter two of 
these instances appear to concern backcountry fisheries and the 2 May 2016 
conflict was declared in respect of an agenda item concerning angler notice 
review given his position as a prof ssional fishing guide. 


from voting on th 
but it is not recordei 


e question of release of 
ed in the conflicts of interest 


101. Councillor Niblett abstained fro 
pheasants on 20 August 2013, but it is not rec 
register. 

102. No one recorded a conflict of interest on 15 October 2013, 26 November 
2013, 14 October 2014, 25 November 2014, 29 November 2016 or 30 
November 2017 regarding amendments to game season conditions. 

103. On a meeting on 1 July 2014 Councillor Niblett voted on a number of matters 
conce ning the OWP that related to funding for mallard banding. 

September 2015 Councillors Niblett and Bates did not join in a 
fion about balloted pheasant blocks and a junior shoot, but it was not 
as a conflict of interest. Councillor Bates said that the specific 
liscussion related to specific land allocated and overseen by HBFG and he out 
of care did not participate in the discussion. 



multiple instances where matters such as banding and captive 
mallards have been discussed but not voted on, and no conflict of 
lterest recorded. I do not consider Councillor Niblett's game bird business by 
that fact alone constituted an actual or potential conflict of interest in respect 
of banding or captive reared mallards matters generally, noting that Mr Niblett 
has declared conflicts of interest in particular instances. 
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How has the Council handled any question on private capture of public 
hunting or fishing resources? 

General 





anglers and hunters, but has 
and fisheries do not attach to land 
public, especially the public who pay 
Specific provisions in the Wildlife and 


106. The subject of private capture of public hunting or fishing resources has in the 
fish and game sector commonly been embraced by the term "exclusive 
capture". 

107. "Exclusive capture" or "private capture" are not terms used in relet 
legislation relating to the fish and game community, but the expressions have 
been used within NZFG and the fish and game community to describe 
which has been the subject of significant discussion in the fish and game 
community for a long while. The issue has been described by NZFG as 
follows: 8 

"Exclusive capture. 

This is an issue predomin 
implications for other parties, 
title and should be accessib 
licence fees to hunt/fish. 

Conservation Acts preclude the sale of hun gfand fishing rights. 

In some situations, however, land owners have sought to exclude those 
who did not either pay/stayjdr’W^fhe services of particular commercial 
guides. Fish & Game, anglers and hunters are seeking that the matter is 
properly addressed. Even if it does not directly relate to non- 
anglers/hunters, the issue is that access may be 'captured' to public 
resources by land o ners 

Game's position is that New Zealanders have "fair and reasonable 
ss on foot along the coastline, rivers, around lakes and to public land". 


^rty rights.' 

Achieving the right balance between public and property rights is essential. 
Land ownership is not absolute; the Queen's chain exists in many areas, 
there are plenty of unformed public roads and water and fisheries and 
wildlife do not attach to the title in New Zealand as they do in other 
countries. The public can, and do, reasonably expect reasonable access to 
their own resources, while recognising legitimate private property interests 
where these exist. 





https://fishandgame.org.nz/about/f-and-g-position-statements/land-access/ 
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Negotiation. 

Negotiation on a case-by-case basis is usually supported, but the basis for 
the negotiation needs to be clearly specified. The issue is how to achieve 
the objective of walking access, not whether this is a valid objective. 
Negotiation should be the preferred option for all parties to achieve an 
enduring and equitable result, but if either party refuses to negotiate that 
should lead open the option for a decision to 
party's involvement." 



NZFG's rote 


108. In NZFG's statement of service performance for the ’ 
2018, Output Class 3: Angler and Hunter Participation, 
"Advocate for Public Access to the Resource", with the 


relating to that described as "Advocate the HbiNty for anglers and hunters to 
gain free-foot access to the fish and game resource", with the performance 



results being described as "On-going general advocacy, including in media & 


meetings of MPs and officials". 

109. Regarding its licence fees, NZFG states that, in relation to the costs 
attributable to management of the fish and game resource, 16% of the licence 



in. HBFG's Operational Work Plan for 2017-18 refers in its mission statement to 
the functions of Fish & Game New Zealand, as described by the Conservation 
Act 1997, as including "maintaining and improving access". As set out in that 
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Operational Work Plan Council considered the following as priorities for the 
2017-2018 Year: 

• RMA issues that involve the potential loss of habitat for sports fish (water 
quality and quantity) and game birds (including upland game); the 
Ruataniwha Water Storage Project and Tukituki Catchment Plan Change 
6; water take consents; and Catchment Plan Changes for the Tutaekuri, 
Ahuriri, Ngaruroro, Karamu (TANK), and the Mohaka. 

• The Ngaruroro WCO. 

• Participation in the East Coast Mallard Researcl 
Duck Management Units (DMUs). 


Habitat related activities aimed at enhancing wetlands 
production which includes investigating the impact of p 


Hunter participation - junior hunts and balloted bl 


Compliance - increasing 
education. 

Licencing - work both re 
licence sales. 


112. Under the heading of 
were: 




v 

e activities in conjunction with 

promote an increase in 


:cess/Client Servicing' the key projects for 2017-2018 




Key Projects 2017-2011 

Maintain the current level of access and signage across the region. 

gage with the cal king Access Commission to improve access where 
sible. 

\, 

r clarify access to public areas for game bird hunting, 
junior and female participation in both fishing and game bird 


loping Issues 


Promotion and clarification of access to fishing and hunting opportunities 
as they arise. 


• Competing leisure activities and financial constraints changing people's 
spending priorities and the way they spend their time. 

113. It appears that HBFG has proceeded on the basis of that Work Plan and in the 
period under review no initiatives appear to have been put forward to, or 
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discussed by, the Council to specifically addressing the issue of "exclusive 
capture", either generally or in relation to any particular property. Nor does it 
appear that NZFG has made any request of HBFG to consider or address any 
such initiatives. 


Is any councillor involved in any commercial or non-commercial activity 
that may conflict or cause a perceived conflict with the HB's policies and 
processes or the legal obligations of the HB or a HB councillor (including in 
relation to promoting and enhancing public access to angling and hunting 
resources)? 

yVV 

114. I consider this question in relation to two particular mattery^A/hich ha 
the focus of my discussions and review - (i) exclusive capture a 
Ngamatea Station, and (ii) captive reared malla 


d 



Exclusive capture and the Ngamatea Station 


115. Ngamatea Station is a large high-coi 
some 70,000 acres. Its topograf 
hunting opportunities and the abif 
country fisheries; the Tararua ar 


sep and peer station covering 
'ides wilderness for fishing and 
:ess two of New Zealand's top back 
liver systems. 


with Ngamatea Station and 
lILc^-uncillor Bates' position, given 
controversy and discussion, 


116. The Chair of HBFG, Mr Bruce Be 
in the period of review it appears 
Ngamatea, has been the subject of some 
including at NZFG level, for a long while 

117. For instance, in 2010 Mr Lindsay Lyons, then an NZFG Councillor, wrote to the 
then-Chairman of NZFG by letter dated 13 April, raising issues as to whether 
CouncjMr Bates, given his role at Ngamatea, should either relinquish all 
interests in his guiding business at Ngamatea, or resign as a fish and game 
Councillor 

118 On 7 March 2012 Chen and Palmer provided a legal opinion on 
jncillor Bates "real or perceived conflict of interest" arising from Bruce 
Sates as an appointee of NZFG. That opinion was stated as following initial 
jdvice on 30 May and further advice on 13 February, and 23 February 2012, 
id took into account other material, including a response from Councillor 
dated 19 January 2012 disputing the opinion, together with a report 
rom the New Zealand Walking Access Commission dated 14 April 2011. 

In my view it is important to note that, as the law currently stands, consent is 
generally required to access or pass through private property of a land owner 
to access resource. 
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120. Promotion of access is a statutory objective of both NZFG and HBFG under the 
Act. That could involve both working to negotiate with particular land owners 
access over their property on an agreed basis, or advocating for a change in 
legislation so as to give hunters and fishers greater rights of access over 
private property without landowner consent. However, in my view the fact 
that a particular Council member may own private land or be associated with 
private land, and not give or be instrumental in giving agreement to access 
over that particular land the Council member owns or is associafred with, is not 
somehow in the nature of a disqualification to that person either holding office 
as a Councillor or in some way an overriding interest which prevent 
constitutes a conflict with all of the objectives of HBFG such that that 
cannot or should not be a Councillor. To some, it may be relevant to voting 
decisions as to whether to elect such a person as a Councillor, bu%£ is not, in 
my view, a legal or some other type of disqualificat on 



121. A Councillor may have a conflict or potential conflict of interest i there was an 
initiative by HBFG or within HBFG whereby HBFG sought to obtain agreement 
from that Councillor to access a property involving that Councillor. More 
generally, if there was a specific proposal, for example put forward by NZFG 
for adoption by HBFG, or from Within HBFG itself, to advocate for a change in 
legislation enabling access over private land absent the landowner's consent, 
every Councillor owning relevant- land would need to consider their position. 

122. From my review of the material referred to above, and in my discussions with 
the people I have interviewed, it appears that there has been no such 
initiative in respect of any particular property of a Councillor, including 
Ngamatea, raised by either management of HBFG, or any Councillor. Nor has 
any such proposal to my knowledge been put forward by NZFG to HBFG for 
consideration. No specie initiative was set out in the Operational Work Plan 
of HBFG in the relevant period. 

123 I add that I visited Ngamatea Station as part of this audit in the company of 
Councillor Bates Because of the topography of the area, with very steep 
ground and tracks, it is evident to me that access by anyone would need to be 
ddressed wi|h great care from a safety perspective. In addition, Ngamatea is 
an operational farm. It appears reasonable to me that, as such, free access is 
not given by the land owner to anyone wanting to cross over it. I note the 
New Zealand Walking Access Commission came to a similar view. 9 


<0 

ai 

IT 

i Ne 

124 It i 


is apparent to me that strong views on the topic of exclusive capture have 
meant significant heat has been generated by this issue. In my view this 
appears to have coloured and affected the workings of HBFG and the 


9 Letter dated 14 April 2011 from Mr R J McGregor, New Zealand Walking Access Commission, to 
Mr Bruce Bates. 
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relationships between Councillors, and between particular persons in NZFG 
and HBFG. It is also apparent that these issues have been around for a long 
while. It is unfortunate that they have not been addressed one way or the 
other, both in terms of deciding whether or not there was a conflict of 
interest, including through obtaining a Court decision if needed, and also by 
the issue being the subject of a constructive dialogue between the parties, 
even with agreement to disagree and formal decisions made, both at NZFG 
and HBFG level, as to what, if any, action on the topic is going to be required. 


125. On 8 February 2018 Sir Geoffrey Palmer QC and Elana Geddis provide 
opinion to NZFG on various issues relating to captive rear mallards , includin 
an operation that provides access to private land for purpose of shooting in 
return for a fee in circumstances where access would not dtherwise be 
available. One of the views they came to in that op nion is that making such a 
charge is contrary to Wildlife Act . If the view in that opinion is accepted by a 
Court, it appears guiding arrangements for such purposes would not be 
permissible. It is of course for the Court to determine the proper 
interpretation of those statutory provisions However, the opinion shows that 
access rights in relation to private land are a matter of some legal complexity, 
and if questions are raised as to the legality of any particular activity such as 
guiding , they need to be addressed carefully , and not simply on the basis of 
arguments about 'exclusive capture'. 

126. In summary, in relation to 'exclusive cap ure': 

(a) If there is a concern that the position in relation to Ngamatea comes 
within the exclusive cap ure concern of NZFG, in my view further work 
would need to be done to identify whether in fact that is the case. In 
p^ticular this would involve consideration as to firstly the fact that the 
land oii\he other side of the river is not Ngamatea land and so it would 
also depend on what access arrangements are available with the owners 
of that other land, and secondly, whether there are rights to come up the 






O 


at 

nver . 

Even if Ngamatea does come within the definition of exclusive capture 
under NZFG's approach, the fact that NZFG's policy opposes exclusive 
/af%i 
C( 

y > 

d. 


re does not in my view constitute a legal conflict or potential 
conflict or some other disqualification such as to prevent generally 
ouncillor Bates from being a Councillor, or from him participating in and 
deliberating on matters which do not involve access to Ngamatea or 
exclusive capture. 


(c) It does not appear that exclusive capture has been formally brought to 
the Council as an agenda item either by management or any individual 
Councillor requesting it to be on the agenda as a policy matter, nor has 
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the issue of attempting to negotiate rights of access over Ngamatea itself 
appear to have arisen. 


(d) 


It might be said that, given Councillor Bates' position as Chair, there 
would have been a reluctance to initiate any such proposal, but no 
suggestion has been made to me that there have been any efforts or 
wish on the part of any HBFG Councillor or management to do so. Nor in 
my view can it be said that a council member has a conflict or is actin 
in breach of his or her duties in not bringing to the Council a jnatter 
which he would be conflicted were he to do so. 



time. 


(f) 



(e) What is clear to me, however, is the strength of views of a number o 
people that exclusive capture is wrong and that Ngamatea is an example 
of it. That has, in my view, been a source and reason for the tensions 
and very difficult relationships which have existed between different 
people, both within NZFG and HBFG and between NZFG and HBFG or 
various persons involved in those bodies, over > ^y : ery long period of 

jW . 

It also appears to me that the strength of feeling on this issue held by 
different people, and the leii&tl^of time on which it has been an issue, is 
such that steps could have been taken, and snould have been taken, to 
bring the issues to a head one way or the other, including through 
having the matter determined by the Courts if an agreement on the 
position, or ever) an agreement to disagree, could not be reached . 

Captive reared mallards 

127. A further question, which has occupied significant time around the Council 
table, has been the topic of monitoring and breeding captive reared mallards. 
A commenMvas made th^the Council's approach and processes in relation to 
monitoring, in particular banding, have in particular been influenced by the 
position of Councillor Niblett, given his commercial business in raising 
rds. 



lomtorir 

osition of Councill 

128. Both topics 


O' 


oth topics are related to each other, and in particular appear to have been 
th^subject of significant focus at both national and regional levels in at least 
two ways. The first is what percentage of Council's activities should be 
engaged in habitat work and in monitoring, and the second, the utility of 
different monitoring processes particularly from a value for money basis. In 
relation to HBFG, it appears that there was, in particular around the Council 
table, strong questioning over the period of the approach and 
recommendations management were making in relation to monitoring, and in 
particular, banding and the raising of captive reared mallards. 
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129. In particular, it is also apparent that had strong views on this 

matter which were the subject of significant questioning by the Council. It is 
not my role to, nor indeed am I qualified to, express a view on the merits of 
these issues. However, it is apparent to me that the existence of these 
different views has caused friction, in particular between staff and the 
Councillors at times. It is also evident that there may be some natural 
tensions between the staff coming from a scientific background, and various 
Councillors who take a different approach. In my view these matters are q 
such importance that from a governance perspective tjiey ar&> certainly 
matters appropriately addressed by the Councillors as part of their role, and 
not from a policy perspective left to management to determine, and to the 
extent there may be differences of view between management and 
Councillors, that is simply a matter of day-to-day occurrence. 

130. The Council discussed the use of banding as a monitoring tool at the Council 
meeting on 21 June 2018 at 6pm. No conflicts of interest were registered at 
that meeting. The Minutes note: 

Discussions of why we use bandinq^.; 

concerns how currently the<reQions bag limits and regulations were set from 
data recorded from the previous gear's banding data. Council enquired with 
staff of the rationale of banding, the cost of staff time involved and how the 
9k external costs were calculated Council instructed staff to investigate 
other monitoring options available to produce relevant & current data to 
assist with setting: the bag limits. It was agreed that the long term harvest 
survey data trends appear po be staying the same. Council agreed they had 
a statutory obligation to monitor, maintain & enhance and acknowledged the 
need tp fulfil this obligation for the licence holder. It was agreed to remove 
from gamebird research to remove (iii) investigate the impacts of predators 
n Waterfowl via fiejc\trial, from waterfowl monitoring remove (i) the 
banding and transient count flight survey and remove (ii) investigate the 
2 its of releM^n^aptive reared mallards. 

ed a concern about this decision with Councillor Bates as 
anager via email at 8.17am on 27 June 2018. 


15 

; f 


raised and the 



ve been two related claims put to me. The first is that, because 
views, including views expressed to Council in relation to 
and monitoring, there was pressure applied by some Councillors to have 
im removed. This has been denied by the relevant Councillors to whom I put 
the allegation. The second suggestion has been that Councillor Niblett had a 
conflict of interest because of his communal activities. I do not consider 
Councillor Niblett's commercial business in itself constituted a potential or 
actual conflict of interest in relation to banding or monitoring discussions or 
decisions generally. 
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Game Bird Regulations 

Has any HB councillor been releasing game birds without the proper 
authority? 


133. From the interviews I have conducted, it appears a number of Councillors 
have been involved with the release of game birds and the ToR involves me 
reporting on whether any of those releases have been made without the 
proper authority. Before turning to the issue of what releases we e made an 
whether there are proper authorities for them I comment as follows on/me 
legal position relating to releases. 




134. Comment has been made to me to the effect that the creation of 'preserves' 
and the release of game birds is either not legally justified or, if it is lawful, it 
is nonetheless not an appropriate part of the fish and game ethos. On the 
other hand, it is clear to me that whether preserves should be allowed has 
been canvassed extensively by NZFG and HBFG even though there are 
differing views on that issue within the fish and game community. The legal 
position in relation to preserves and gamebirds under the Wildlife Act is 
complex. However, it appears to me th t at present the view taken by DoC is 
that preserves and the release of game birds can be addressed by 
authorisations under the Wildlife Act, and such authorisations have been 


issued 


10 


O JP 

:here was, and possibly still 


135. It also appears that there was, and posJbly still is within the fish and game 
community, a view thafe provided a regional fish and game council had an 
authorisation in its own name to release game birds, that consent could be 
used and plied upon by individuals in their personal capacities without the 
need for them to obtain %para e authorisations. 

136. That view has been stated to me as applying within HBFG until 2014, following 

vhich individuals were told by they should themselves obtain 

specific author sations from DoC. I have also been informed that there are 
other regional fsh and game councils where individuals are acting under an 
authorisation to the fish and game council, rather than an individual 
authorisation 
S 

137. If that is the case, it appears the legal position needs to be clarified with DoC 
and a common approach applied. 

© In relation to actual releases, from my enquiries it appears there are four 
Councillors who have been involved with releases: Councillors Bates, Hern, 


10 I note the opinion of Sir Geoffrey Palmer QC and Elana Geddis dated 8 February 2018 to NZFG, 
which includes a detailed consideration of the legal issues relating to the status of captive rear 
mallards and their release, and captive pheasants that are reared for hunting. In this report I do 
not review the legal issues canvassed in that opinion. 
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Niblett and Mackie. I have raised with each of them what authorisations have 
applied. 

Mr Bruce Bates 


139. Councillor Bates has stated he releases game birds as part of regular family 
shoots at Ngamatea. He states that no charge is made for those shoots and 
they are confined to family and close friends, who share in the costs. 
Councillor Bates informs me that he considered that initially releases wen 
covered by the specific permit given to Hawkes Bay Fish and Game Council 
but that following Peter McIntosh's advices in May " " 

made for specific authorisation. 


/ Fish and Game Council 
20,6 explications were 


Ti 


ns giver 


or whether any consents were 


140. I have sighted copies, or had confirmation frorri DoC, of authorisations given 
to Councillor Bates in respect of the period 1 April 2016 to 31 October 2016 
and to Ngamatea Guided Hunting and Fishing Lp respect of the peNod 4 March 
2011 to 4 March 2014. I do not have information showing that an 
authorisation was given for the period 5 March 2014 to 31 March 2016. I 
have not received information from Councillor Bates as to whether, in respect 
of that period, any releases were made 
obtained. 

Mr David Hern 

141. On 3 May 2018 an [paternal email was sent to the then-Regional 

Manager, an email stating that "Over the past couple of days it came to my 
attention Dave Hern has been releasing Mallards without the proper authority 
under the conservat on act" In that email he set out the circumstances of the 
matter which arose as a result of him reading Councillor Hern's application to 

mallards which had been forwarded to him of Eastern 

Game for comment, consistent with practice in respect of such 







has stated to me that: 


"On the|morning of Thursday 3 rd May 2018, at approximately 7:45am, I 
received a short email from [name withheld] regarding Councillor Dave Hern 
lot having a permit to release captive rear mallards. I briefly scanned the 
email on my cell phone before I went in to work. I spoke with [name 
ithheld] for about 30 minutes as [name withheld] was keen to pursue a 
prosecution regarding this matter and wanted to know how to proceed. I 
told [name withheld] that he needed to obtain more information as what he 
had written was quite brief and I wanted to know more information as 
Manager before I took the matter further. I do recall seeing a video on 
Facebook that showed Dave Hern talking while filming ducks that had been 
released but I am not exactly sure of the location. At midday on the 3 rd 
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May, I left the office and did not return to work as I resigned later that 
evening. The emails should still be there to view at the HB office? 


I spoke with Bruce Bates on the 14 th May (from memory) as he conducted 
an exit interview with me. At the end, I asked him whether he had seen the 
email from [name withheld] regarding the matter with Dave Hern and an 
alleged lack of a permit to release as I wasn't sure whether he was aware of 
the issue. Bruce said that he had read my emails as Acting Regional 
Manager and had seen the email and essentially said that it^as^all good an 
that he had would take care of it." 

143. Councillor Bates advised me that he had seen the email 
with^^^^^H exit interview. 


144. Councillor Bates also stated to the effect that he had said to Couni Tor Hern 
that an allegation had been made that he Jfad been releasing birds without 
authority, to which Councillor Hern said that he had all the nece sary permits. 
Councillor Hern's recollection of the conversation was similar to that of 
Councillor Bates. 





145. Councillor Bates informed me that he did not see it as him being under any 
necessity to take the matter further as, first, Councilor Hern said that he did 
have the necessary permits and second, that the issue of any breach in 
relation to release of game birds was a matter for DoC, not that of HBFG. He 
said that he relied ,on assurances given to him by Councillor Hern regarding 
permits held by him, and that there was no basis for him not to rely on those 
assurances. 

Sng< 


146. I make the follov 


observatio 



(a) 


S 9 

enfo 

HBF 1 


o-? 




& 


C) T 


i^iot clear from the;enforcement policies of NZFG and HBFG whether 
rcement or compliance with the game bird regulations was within 
G's remit. 




Nor is there any policy or other document setting out the process to be 
followed if HBFG became aware of any breach of the Conservation Act, 
for example in relation to referring any such matter to DoC for its 


ttention. 


here is also no formal arrangement such as a memorandum of 
understanding between HBFG or NZFG and DoC in relation to 
enforcement and related matters. 

It is also apparent that HBFG has an interest in the subject of release of 
game birds and that being the case it could also be said that HBFG has a 
legitimate interest in any claims of breaches of legislation relating to the 
activity the subject of permits. 
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147. I have also considered the action Councillor Bates took, and whether a case 
could arguably be made that the overall objects of HBFG would have justified 
Councillor Bates referring this matter to DoC, just as it would have been if a 
claim had been made in respect of any other person coming to HBFG's 
knowledge. The fact that Councillor Hern was a Councillor also put HBFG and 
Councillors Bates and Hern in a difficult position reputationally should such a 
referral not have been made, as happened in this case. The matter could also 
have been resolved had Councillor Hern provided Councillor Bates wit 
confirmation that he did have permits, however, given the uncertainties as to 
HBFG's responsibilities, I do not consider it can be established that eith 
or Councillor Bates can be said to be in breach of any legal or go 

3S could - 


ler he 
ivernance 

obligation. Nonetheless, in my view Councillor Bate#could have taken further 
steps, for example by referring the matter to the compliance officer for his 
views. The situation demonstrates the need for clarity as to what I gislation 
does HBFG have a responsibility for in relation to enforcement matters, the 
delineation between HBFG and DoC, and the desirability of a memorandum of 
understanding or similar arrangement betv ween HBFG and DoC in relation to 
situations where breaches of legislation relating to fishing and shooting 


0 


licences comes to HBFG's attention 


gislatic 

i'-'i i . 

ad coi 


on from D 


148. I have sighted copies of, or had confirmation from DoC, of authorisations 
given to Councillor Hern in respect of the periods 1 November 2015, 7 June 


2018 to 6 June 2022 and 9 November 2011 to 9 November 2014. 




O 


2011 


Mr Jeff Niblett 


149. Councillor NibI tt stated that he or his associated companies have the relevant 
permits for releasing and supplying game birds. 

150. I have sighted authorisations for companies associated with Councillor Niblett 
for the periods 22 January 2016 to 21 January 2026 (Flying Pheasant NZ 
Limited); 23 February 2011 to 23 February 2014, 9 November 2011 to 9 
November 2014 and 11 October 2013 to 10 October 2023 (New Zealand 
Game Birds Limited), and 25 January 2016 to 24 January 2026 (Tunanui 
Game B rds Limited). 

Mr James Mackie 

151. Councillor Mackie stated he has released mallard ducks on his brother's farm, 
and that that the game birds were provided by Councillor Hern on the basis 
tha 


O 


at Councillor Hern would 
permitted address. 


arrange the permit and deliver the birds to the 


152. Councillor Mackie said he cannot recall seeing any paper work from Councillor 
Hern. He paid for birds and they were delivered. He told Councillor Hern the 
farm address where birds were getting released. 
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153. I have not sighted any authorisations or permits in respect of 
Councillor Mackie personally. 

Election of HB Councillors 



How many candidates have stood for Hawkes Bay in the last two election 

cycles? 

154. In the 2015 election (held in October 2015-March 2016), 19 candidates stoo 
for eight positions. In the 2018 election (held in September-October 20 
15 candidates were nominated, and stood, for 12 positions. 

If there have not been enough candidates, has any research or enquiry 

been undertaken to establish why? 

155. Prior to the 2015 election there were more positions than candidates, so 
elections had been unnecessary. Following discussion at National Council level 
(at which stage Graeme Jobey was the Hawkes Bay National Appointee), the 
Hawkes Bay Council decided to lower, the number of positions to eight in order 
for there to be a contested election (Although there was no formal resolution 
to that effect). In the event, there were 19 candle 1 e-,. 

What response > if any, has Hawkes Bay made to the situation? 

156. Having only eight Councillor; in the 2015 2018 term led to issues, particularly 
when there were abstentions or conflicts of interest meaning that there was 
not a quorum for a ote Additionally, one elected Councillor (Peter McIntosh) 
never attended a meeting. As a result, for the 2018 election the number of 
positions was increased once ag^in to 12. This was resolved at the 8 August 
2017 Counc I meeting, where it was recorded "That Council have decided on 
the number of Councillors Required for the 2018 Council elections to be 12 
(twelve)". The Minutes record that Council felt that the more people involved, 


the better. 



. me Minutes n 

sn state< 


f _ __ 

. It has also been stated to me in interviews that the voting process available to 
•Councillors has meant that Councillors of other regional fish and game 
councils have been able to vote in elections for HBFG Councillors and, second, 
that there has been campaigning to obtain those out of region votes in order 
o back one or more particular candidates. Another comment was made to 
e that at least one initiative has taken place in respect of voting in another 
gion so as to be able to facilitate game preserves in that region. In my view 
this is an important issue which should be considered by NZFG and DoC 
responsible for administering the Act. It is not self-evident to me from the 
provisions of the legislation that voters entitled to vote in the elections for one 
fish and game council, if they elect not to exercise that vote, can do so in 
respect of any other region. 
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158. Section 26Y(1) of the Conservation Act 1987 provides that: 


(1) Every New Zealand resident who holds an adult whole season licence that 
entitles that person to hunt game or fish for sport in a particular region in 
the season immediately preceding the next election, or in the period of three 
months before the close of the role for any election, of members of the fish 
and game council for that region shall be entitled to vote at that election." 


159. Although there appears to be an issue with the grammar of section 26Y(1), 
reading it as a whole it appears to tie eligibility to vote at "that election" to the 
particular region in respect of which the licence holder is entitled to hunt game 
or fish. 



160. Section 26Y(2) then provides that a person 
such election, either at the time when he 
or fish or at any subsequent time befoh 
before, the next election is held. 

161. On this basis, if a person does nomii.ate in th 
wish to choose to participate in the electi 
nonetheless it appears that that still relat 
licence holder would be entitled to vote 


_^se to particip- e in any 
i ^she purchases a licence to hunt 

” % " “ 

licence form whether they 
can do so later, but 
the election in which the 
Y(l). 



162. Differing views were expressed to m in the course of interviews as to 
whether a practice of voting in different regions from the one in which a 
licence was held was going on or whether indeed it was known. In my view 
the importance of the issue is such that it should be examined and, one way 
or the other, a statement be issued by the appropriate agency as to their view 
of the legal position. 


163. Comment has been made fo me that the reduction in Councillor numbers was 
result of a scheme to keep the incumbent Councillors in office and initiated 
them. However, from other interviews I have conducted it is evident to me 
at the matter was canvassed openly with NZFG and in fact it appears the 
reduction may have been at the suggestion of two former Councillors who 
were not party to the concerns expressed. 

HBFG Council Meetings 


a re 
by t 

/X 

re 

Wf 


o 


HBFG Council has been acting under Standing Orders set out in the publication 
dated December 2015. In the interviews I have conducted the key issues 
have come down to the question of conflicts of interest, allegations that a 
group have acted in a block and effectively decided matters in advance such 
that the discussion is a formality, and that in some cases the Minutes are not 
correct. 
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165. The topic of conflicts of interest is addressed above. The concern that the 
meetings have been pre-arranged by Councillor Bates and those associated 
with him in relation to Ngamatea have been denied. 

166. There are differences of view between Councillors as to the conduct of 
meetings. 

167. There have been generalised comments that Minutes have not properly 
recorded what transpired. I have not been provided with any substantive 
evidence showing that the Minutes have been falsified. In each case they 
appear to have been confirmed at subsequent meetings and on their face they 
appear comprehensive. 

168. The Governance Policies provide for Board evaluations to be conducted 
annually. It appears only one such evaluation has been done and this was 
done by Councillors themselves without an external facilitator. In my view it 
is unfortunate that effective evaluation were not conducted annually. In 
many respects the issues which for a long period have coloured the aspects of 
the Board's and Council's performance could have been addressed by a 
robust, regular evaluation process, expressly id" ntifying and addressing the 
issues of concern and putting steps put in place to address those issues. That 
was a significant opportunity lost which has meant that these particular 
issues, and the elements of dysfunction'V|hich I consider have existed within 
HBFG in the period under review have continued not only unremedied, but 
been exacerbated given the length of time they have been unaddressed. 

169. It is also apparent that whiie many of these issues have been significant and 
capable of f 3 £re than one view, the Chair and other Councillors could have put 


in placeua process wh 


constructively. 



y could have been identified and addressed 



telling recent example relates to the frustration of some Councillors, 
luding new Councillors, about them being unable to see the material 
rovided to^one by HBFG for the purposes of the audit. I understand and 
cept that there are important issues relating to confidential or personal 
information in particular which needed to be addressed, but those could have 
been addressed, in my view, had the Chair in particular and Councillors 
.collectively worked constructively to put in place an acceptable approach to 
Councillors addressing their reasonable wishes. 

Other natters 



Length of time concerns have existed 


171. It is apparent to me that many of these concerns have existed for a very long 
period of time and have been insufficiently addressed by HBFG itself. The 
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governance manual provides a number of ways by which these issues could 
have been addressed, including the requirement for annual board evaluations, 
the requirements in respect of the work environments and staff, the 
requirements for risk management policies and processes to include internal 
risks, and the requirements for development of governance opportunities. 
The fact that these concerns went unaddressed has materially contributed to 
the present position, in my view, which came to a head leading up to my 
appointment as auditor. 





172. Although some Councillors I have interviewed have taken th>. view that these 
issues are in the minds of a small minority of Councillors and partic 
members at particular times and are not representative, I do not share this 
view. There are and have been, in my view, significant causes for tension 
within HBFG and as between NZFG and HBFG (and particular individuals within 
NZFG and HBFG) for a considerable period of time which warranted attention. 
Not only is there a difference in view on specific issues, but there are also 
differences in view as to whether there are sign cant differences. 

'A Ngamatea connection?' 

173. Some interviewees have described a group of Cou incillors as the "Ngamatea 
Group" or a "tight five" given claimed affiliations with Ngamatea Station which 
have inappropriately influenced HBFG Council decisions. The Councillors so 
identified are Councilors Bates, Hern, Duley, Lumsden and Niblett. Comment 
has been made to me to the effec that there are or have been other 
associations between Councillors and that it is unfair to focus on the 
Ngamatea 'connection , and not the totality of associations of all Councillors. 
However, as a number of interviewees have raised this as an issue and, if 
made out, it could have a bearing on various matters covered by my ToR, I 
have considered it as part of this audit. 

note: 

Bates' wife is a trustee of the Trust that own Ngamatea 
Station. Mr Bates also operates a hunting and fishing guiding operation 
f.n Ngamatea Station for profit. He runs a family shoot on Ngamatea 
nnually. 

ouncillor Hern is a guide and carries out guided hunts on Ngamatea 
Station for profit. He explained that there is a daily rate for guiding on 
Ngamatea, which his clients pay to the Station, less a fee for Mr Hern's 
guiding services. 

(c) Councillor Niblett provides for profit game birds for the family shoot on 
Ngamatea. 
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(d) Councillor Duley is the host of a hunting TV show and the owner of NZ 
Hunting magazine. He has brought clients (including sponsors and 
advertisers) to hunt on Ngamatea and has shot some of the TV show 
there. 


(e) It appears Councillor Lumsden has no direct involvement with Ngamatea. 


175. On the material available to me, I do not consider these Ngamatea 
associations presented some general actual or potential conflict. If particular 
matters came before the Council in respect of Ngamatea, each Member would 
need to address whether their relationship with Councillor Bates or Ngamatea 
presented an actual or potential conflict of interest in respect of that issue 
before the Council. I am not satisfied however that just because these 
individuals had associations with Councillor Bates or Ngamatea, that 
presented an actual or potential conflict affecting their abijjfe^) vote on any 
matter where Councillor Bates voted. 




176. In respect of Councillor Niblett, he ga e me confidential information as to the 
approximate percentage of his sales derived from Ngamatea. Although the 
amount was not insignificant in dollar terms, it was not an amount which to 
me somehow meant his interests were so tied o those of Councillor Bates that 
it affected his ability to vote, or h s interest in voting, on any matter where 
Councillor Bates voted. 


177. It is also apparent to 
unanimous or by consensus. 

178. Finally, there has been 
Councillors are deliber 
dutie 




provided 
a 'block' 


meetings has typically been 

to me that any group of 
contrary to their statutory 


tly divergent views have been expressed to me by 
Councillors as to the nature of the dealings and 
ionships between Councillors and between Councillors and staff. 

rom allegations of bullying conduct at one end, through to views 
ly a good dynamic, a united Council, with, on occasion, a disgruntled 
or small numbers of dissatisfied Councillors. 

lave also been told of use of language, and conduct, which falls short of the 
level of mutual respect which goes to effective board workings. 

181. These are matters which can and could have been readily identified and, with 
a will to do so, also addressed in regular board and board/staff evaluation 
processes properly conducted, including by external professionals. The 
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relevant guides and governance policies of HBFG also include provisions and 
mechanisms to address matters going to culture, accountability, compliance , 
conduct, risk management (external and internal) and performance which 
could have been more effectively used to identify and address many the 
issues which have arisen in relation to culture, staff matters and relationships 
between Council members. Other issues in relation to exclusive capture and 
Ngamatea could have been better addressed through more effective and 
timely dealings or disposition as between NZFG and those associated wit 
Ngamatea. 

182. An audit process is not well suited to making determinations of a "he said" 
versus "he said" nature. What is evident to me, however, is: 


(a) 

(b) 

(c) 


the strength and divergences in view of different Counci 
effectively HBFG has been working To some 
dysfunctional, to others it has been working well; 



the frustrations of some particul 


difficulties at staff level witln 



(d) the distress and concern particular Coun 
in the period under review,, felt about 


(e) 



s to how 
s been 


Councillors 

l/ 

mployment di 


period of time; 


and staff members have, 
isition of HBFG; 


(f) the V' 


in my view, the culture and effective working of HBFG being influenced 
by long-standing differences of vision particular matters at both NZFG 
and HBFG -levels in pa ica ^ in relation to exclusive capture and 
preserves; 

ery broad range of statutory responsibilities on a Fish and Game 
ouncil with unpaid, part-time Council members, and with a small staff, 
while at the same time working to deliver on objectives, makes 
governance and compliance , an on-going challenge at the best of times. 
If a Council is not working effectively, these challenges are exacerbated. 

183. It is evident to me that these issues have been left unaddressed for too long. 
The various Chairs and Councillors over the period, collectively, in my view, 
have responsibility for this. In making this comment, I wish to make it clear 
that 'responsibility' collectively does not equate to 'blame' for each of the 
articular issues which have arisen. Each of the matters which have been 
ijsed with me involve action or conduct on the part of different individuals at 
both Council and staff level, with allegations and cross-allegations as to 
culpability. 



car 

CT 


184. I also comment that different Councillors have expressed differing, and often 
strongly differing, views about each other and the Chair, some very critical, 


43 


CONFIDENTIAL - HAWKES BAY FISH AND GAME COUNCIL - 8 AUGUST 2019 


others very complimentary. In this audit I do not make findings as to the 
merits of those views. It is not possible in an audit context to do so. 
However, I do not believe the difficulties collectively encountered can be 
attributed to any particular individual. 


185. Comment has been made to me by some Councillors to the effect that many 
of the past issues have been resolved or the situation is not as some have 
described. Comment has been made by other Councillors to Jhe effect that^ 
stresses and a toxic atmosphere remain at Board level. In m^yiew issues^ 
Board level remain unresolved. 




186. I should record that this audit has not involved a rev ew ^.current staff, or 
the atmosphere and culture of HBFG, consequent upon the appointment of 

and his commencement of duties as RegiQjjgJ Manager in 

September 2018. 



187. I must also record I have been impressed by the commitment and enthusiasm 
for the fish and game community, and the region, which I observed in every 
current and former Councillor and staff member I interviewed with regard to 
their roles. Comment has been made t me about the opportunities available 
to HBFG if the issues canvassed in this report can be resolved. 


#jk a 


ort can be 




0 ^^ 


& 






44 


CONFIDENTIAL - HAWKES BAY FISH AND GAME COUNCIL - 8 AUGUST 2019 


ANNEX 1 


Audit of Hawkes Bay Fish and Game Council by New Zealand Fish 


and Game Council 



Powers of the New Zealand Fish and Game Council 


i. The New Zealand Fish and Game Council (“the Cou 
audit the Hawkes Bay Fish and Game Council ( HB”) u 
of the Conservation Act 1987 and will appoint an Audit< 
behalf. 


Object and Purpose 


ii. The object and purpose of the audit is to 
letters dated 1 July 2018 and 27 August 201 


Process 


iii. The Auditor will provide an initial draft report setting out the circumstances to 
the Council. The Council wi^provide a copy of that draft to the Department 
of Conservation, who may provide a copy to the Minister of Conservation. 
The Council may then ask tl e Auditor for a further, expanded draft report as 
to implications which may be drawn from those circumstances. 

iv. As a general guide, the period to be reviewed in respect of the matters 
referred to in paragraph 6 below is from 1 January 2013 to 31 August 2018 
(a line of^pquiry may require more time than that to elicit the necessary 
information). 



The Auditor will provide an initial draft report by 30 November 2018. 
PniinvA/ii^ receipt of the draft the Council will then determine what, if any, 
atters it wishes to have the report cover before its finalisation. 



i. The audit is to examine the activities of HB, including its councillors, officers 
and employees, in relation to the following matters: 
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Staff 

1. What turnover of staff has occurred over the last four years? 

2. What are the reasons for the turnover? 

3. Has the performance of HB in carrying out its statutory functions been 
compromised in any way by staff management turnover? 

4. What were the circumstances of, and the processes followed in 
respect of, the appointment of the Chair of HB as Acting Manager of 
HB and were the appointment and those processes appropriate? 


Enforcement 

5. What policies and procedures does HB have 
or enforcement and are they appropriate? 

6. Were issues raised with or by HB in relatio 

1 


. liance o 

enforcement? 

If so what were they, how were they,addressed, and what was the 
outcome? 




7. 


Conflicts of interest 

8. What policies and processes are in place to identify and address any 
perceived or real conflicts of interest by co ncillors? 

9. Have the policies and pro esses been followed? 

10. Do any councillors have, or have had, any perceived or actual 
conflict/s of interest? 

11. If so, are they commercial or non-commercial? 

12. If they are commercial, what is he level and extent of that commercial 
conflic ? 

13. What facts are there to support any allegations that have been made 
^gainst any councillor about releasing game birds without the proper 

authority? 

14. If so, who were they made by, to whom was it made, and what was 
the response? 

15. Has any perceived or actual conflict of interest had an impact on the 
performance of the Council? 

16 How has the Council handled any question on private capture of 
public hunting or fishing resources? 

17.% any councillor involved in any commercial or non-commercial 
activity that may conflict or cause a perceived conflict with the HB’s 
policies and processes or the legal obligations of the HB or a HB 
councillor (including in relation to promoting and enhancing public 
access to angling and hunting resources)? 




Game Bird Regulations 

18. Has any HB councillor been releasing game birds without the proper 
authority? 


2 


CONFIDENTIAL - HAWKES BAY FISH AND GAME COUNCIL - 8 AUGUST 2019 


19. If so, where were they released? 

20. Has any HB councillor been releasing captive reared mallards? 

21. If so, when, and under what conditions? 


Election of HB Councillors 

22. How many candidates have stood for HB in the last two election 
cycles? 

23. If there have not been enough candidates, has any research o 
enquiry been undertaken to establish why? 

24. What response, if any, has HB made to the situati 


any research or 


Other Matters 


HB Council Meetings 

25. What standing orders have been used fo^eetings? 

26. Are the standing orders and any other legal requirements followed? 

27. What are HB councillors’ views aboufmeetings’ conduct? 

<</ 


T' 

matters raised in paraq 


vi. If, in the course of addressing the matters raised in paragraph T of these 
Terms of Reference, the person undertaking the audit becomes aware of 
any other matter he or she considers relevant to the activities of HB 
(including its councillor^officers , and employees ) and the extent it, 
(including its councillors, officers and employees) is carrying out its activities 
effectively and efficiently or complying with its statutory obligations, or which 
shows, or appears to show a lack of probity by HD, its councillors, officers or 
employees, he or she may report on those matters also. 


Confidential 




: ports 


vii. The draft and final reportf’are to be provided to the Council (through its Chief 
Executive) by the person undertaking the audit on behalf of the Council. The 
ouncil intends to forward a copy to the Department of Conservation and the 
inister of Conservation. 

raft report and audit report (or any part) are to be confidential to the 
ouncil and the Department of Conservation, who will decide if those draft or 
inal report/s (or any part) are to be disclosed to any other person. It is 
acknowledged that the Official Information Act 1982 applies. 

In addition, the Council or the person undertaking the audit on the Council’s 
behalf may disclose all or any part of the draft report or any particular 
information or comment to any person he or she considers appropriate as 
part of any requirements of natural justice or fairness or pursuant to the 
processes by which he or she is undertaking the audit. 
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